MAGMA FLOOD CONTROL DISTRICT

MINUTE OF THE

TUESDAY, MARCH 1, 2011 MEETING

The Magma Flood Control District called to order its Meeting of March 1, 2011, at 4:05 p.m. in the Florence Unified School District - Anthem K-8 School - Band Room, 2700 North Anthem Way, Florence, Arizona 85132.  This meeting was duly posted and the public was also provided a toll-free number of 1-800-920-7487 to participate telephonically.  Appearing at the meeting were District General Manager Kent Pace and legal counsel Stephen R. Cooper.  Appearing telephonically were President Vinson Dobson, Board Members Ty LeSueur and Le Smith.  Also appearing telephonic was Larry Pfeiffer, Assistant Secretary for the District.  President Vinson Dobson dispensed with the introductions since there were no members of the public present.  
The first item of business was discussion for approval of the Minutes of the December 7, 2010, Board Meeting.  The Minutes were previously distributed to the Board and posted on the District website.  A motion was made Ty LeSueur to approve the Minutes and it was seconded by Le Smith, this matter passed unanimously.   

The next item of business was a General Manager status report.  

General Manager Pace noted that the State Land right-of-way acquisition would be completed in approximately ten (10) weeks.  This was due to the requirements to advertise and conduct a public auction.  General Manager Pace noted the District had already paid for the proposed cost of the right-of-way as well as the right of entry permits.  General Manager Pace also noted the right of entry

permits had been received from the State Land Department.  

General Manager Pace also noted the eminent domain matters resulted in actions involving four (4) properties, the LeSueur property, the Silver Links property, the Barca Trust property and the Megara property.  General Manager Pace noted this matter would be discussed in more detail in the agenda items which would follow.  General Manager Pace did note that a verbal settlement had been reached in the Megara matter by offering additional compensation of approximately $5,000 (which was justified on the basis of avoiding additional litigation & attorney’s fees).   General Manager Pace believed the verbal agreement would be documented in writing within a week and this matter would conclude shortly thereafter.

General Manager Pace also spoke about the status of the El Paso Natural Gas Line.  General Manager Pace noted in 1930 a gas line was installed across what it is now District land to the mine in Superior and the gas line easement rights were superior to the District’s rights.  Unfortunately, the gas line, within the portions of the Dam repair area, is buried at a depth of approximately 18 inches which does not provide sufficient protection for the gas line during construction of the Dam repairs.  In designing the Dam it became clear approximately 1,350 feet of the gas line would have to be lowered in the Dam repair area.  In discussion with El Paso Natural Gas they advised the District that their approved contractors are out of state contractors which would result in 1) increased project costs in order to house their employees locally and 2) increased time frames and delays to replace the gas line.  Based on these discussions El Paso Natural Gas agreed to build the line with their maintenance crew at an approximate cost of $230,000.00 dollars.  General Manager Pace advised the District that the cost included approximately $70.000.00 dollars in contingency to cover unexpected issues that may arise during the gas line construction.  General Manager Pace noted that El Paso Natural Gas agreed to charge the District only for the actual cost of construction.  El Paso anticipates they will be able to start this project on April 11, 2011 and finish by April 29, 2011.  General Manager Pace noted that we were currently out to bid for the Dam reconstruction and rehabilitation; we tentatively hoped to award the contract on March 18, 2011 and to start construction sixty (60) days thereafter.

General Manager Pace also gave the Board an update of the status of the 404 permit and related in lieu fees.  He reported the 404 permit will be issued in 2 to 3 weeks and opted to discuss the in lieu fees with the board once the actual permit was received.

General Manager Pace also noted we were given verbal notice of the award of $10,000,000.00 dollars by NRCS.  This matter is discussed in more detail in agenda item ten (10) below.   The monies will be available once we sign the agreement and will be processed within 2 to 3 weeks.  General Manager Pace noted we should have the funding available at the time of the contract award.  


General Manager Pace also noted he attended a Flood Control District meeting in which it was pointed out that Maricopa County needed approximately $70,000,000.00 dollars in Dam repair funds for dams located in Maricopa County which also included the Power Line, Rittenhouse and Vineyard Dams.  General Manager Pace also noted Fredonia was also in need of repairing their dam which was ranked as the number one hazardous dam in the State of Arizona.  Unfortunately, NRCS learned next year budget items for dam rehabilitation were zeroed out and it was very fortunate that the District received its granted funding in January, 2011.  

General Manger Pace also noted the Dam rehabilitations schedule would provide for a 360 day construction period with an additional allowance for weather delays built into the final project schedule.  Therefore, build out should be no more than 450 days from the notice to proceed.  General Manager Pace also thanked the Board for its efforts in moving this matter forward and having to review and approve many items that were required to make the Dam repairs and the federal funding available to the District.   Lastly, General Manager Pace noted the contract for the Dam construction must be awarded before March 23, 2011.

The next item of business was a ratification and approval of the agreements with the Arizona State Land Department for rights-of-way and right of entry needed for the rehabilitation and reconstruction of the Magma Flood Control retarding structure.  General Manager Pace noted this matter was previously discussed in his report to the Board.  He further noted the District had incurred approximately $23,000.00 dollars in expenses for payments of right-of-way and right of entry fees.  An additional sum of $2,500.00 was incurred for public auction and publication notices. General Manager Pace also noted State Land has its own procedure and there is very little that can be negotiated with the State Land Department and the District has signed the necessary agreements and the waiver of the right to appeal to expedite the process.  There being no further discussion in this matter a motion was made by Le Smith and seconded by Ty LeSueur to approve the right-of-way and right of entry from the Arizona State Land Department.  Thereafter, this motion was unanimously passed.

The next item of business was approval and ratification of documentation for the District to secure the land rights needed for the rehabilitation of the Dam from the Grace F. Barca Trust and Silver Links, L.L.C.  General Manager Pace noted these documents were previously sent to the Board in their packet.  General Manager Pace noted the acquisition of the Silver Links property was approximately $5,000.00 dollars based upon a price of $8,000.00 dollars per acre.  General Manager Pace also noted the cost to purchase the Grace F. Barca Trust property was approximately $5,000.00 dollars and this value was a derived by an appraisal plus potential costs of litigation.  General Manager Pace noted the Grace F. Barca Trust had for many years claimed that she had not been compensated for the property rights used by the Magma Flood Control District and this settlement resolved any potential claim by the Grace F. Barca Trust.  There being no further discussion on this matter, a motion was made by Ty LeSueur and seconded by Le Smith to approve the settlement and purchase of the land from the Grace F. Barca Trust and Silver Links, L.L.C.  Thereafter, this matter was unanimously approved.

The next item of business was approval of an agreement with El Paso Natural Gas to replace and lower the existing gas line for a distance of approximately 1,350 feet in conjunction with the rehabilitation of Magma Flood retarding structure.  General Manager Pace noted the gas line in question was discussed in the General Manager report.  He further noted this matter needed to be done and completed prior to beginning rehabilitation construction so as not to delay the contractor.  Thereafter, a motion was made by Le Smith and seconded by Ty LeSueur authorizing the General Manager to enter in to an agreement with El Paso Natural Gas to replace and lower the existing gas line.  This matter thereafter was unanimously approved.

The next item of business was consideration for approval authorizing the General Manager to enter in to Modification #2 of the Cooperative Agreement 68-9457-10-492 and to execute assurances relating to real property acquisition between the District and NRCS.  It was noted this matter was previously executed and agreed to by the parties on September 24, 2010.  This modification of the agreement increased the NRCS cost share from $4.8 million dollars to $10 million dollars.  The second matter for consideration was approval of the Operation and Maintenance Agreement between the District and NRCS and approval of the Operation of Maintenance Plan. 

 General Manager Pace explained the assurances relating to the real property and land rights were required to increase the NRCS funding from $4.8 million to $10 million dollars.  The NRCS further required the District to prepare and approve an operation and maintenance plan that would ensure the useful life of the Rehabilitated Dam for at least 100 years.  The NRCS also required the District to enter into an agreement for an operation and maintenance agreement wherein the District would commit to fund and perform approximately $55,000.00 dollars of yearly maintenance on the Dam.    General Manager Pace also noted in the early years after the Dam was reconstructed it may not be necessary to expend the $55,000.00 dollars per year but we would set up a separate budget line item and reserve account where we would budget for those more costly items on a yearly basis so that in years where more than $55,000.00 dollars of maintenance was required there would be a fund available to perform the maintenance on the Dam without having to substantially vary the District’s annual property tax levy.  The maintenance on the Dam would be basically consist of things such as crack filling, erosion control, road repair, removal of brush, trees and debris from both the dam and the drainage channels, and rust repair on the flood gates.  General Manager Pace noted that the current Dam maintenance agreement (which originated when the dam was first built) will expire in 2013, after the 50 year life of the Dam.  

Board Member LeSueur asked how long the District would continue to have to expend monies at the current tax rate before the District could plan on reducing its tax rates.  General Manger Pace noted the District would need to maintain this current tax rate for the 2011 property tax year and then, if the Dam repairs were completed at the current cost estimates, the District could anticipate dropping the tax rate to primarily cover just operation and maintenance expenses.

  
General Manager Pace noted that the Operations and Maintenance Agreement and the Operation and Maintenance Plan would be subject for the Boards approval in Resolution 2011-3-1A and 2011-3-1B.  

There being no further discussion a motion was made by Ty LeSueur to authorize the General Manager to enter into Modification 2 of the Cooperative Agreement and execute the necessary revisions to the assurances relating to real property.  This motion was seconded by Le Smith and thereafter it was unanimously approved.  

The next item of business was the approval of Resolution 2011-3-1A which authorized the General Manager to agree to the Operation and Maintenance Plan with NRCS.  A motion was made by Le Smith and it was seconded by Ty LeSueur thereafter there was no further discussion and the Resolution was unanimously approved.

The next item of business was approval of Resolution 2011-3-1B which authorized the General Manager to enter into the Operation and Maintenance Agreement with NRCS.  This matter having been previously discussed a motion was made by Le Smith and seconded by Ty LeSueur to approve Resolution 2011-3-1B thereafter it was unanimously approved. 

The next item of business was approval of Change Orders with AMEC and directing authority for the General Manager to approve future Change Orders to accommodate the final design of the rehabilitation of the Magma Flood Control retarding structure.  General Manager Pace noted that the additional engineering cost were due to the requirements of NRCS and the Arizona Department of Water Resources-Dam Safety Unit (mainly because of the volume of review comments and additional requests for additional information).  General Manager Pace stated that the extent of the comments and requested changes could not have been foreseen.  In order to meet the federal funding schedules, time is of the essence of incorporating the comments and changes required by NRCS and ADWR into the final design plans.  As a result of these changes and the design modifications required by the regulatory agencies in order to approve the repair and rehabilitation of the Dam, AMEC incurred additional time and material fees in the amount of $150,985.38 dollars.  General Manager Pace noted that it was likely that an additional $50,000.00 dollars in additional Change Orders were still to come relating to clarifying the final design for contractors during the construction bid process (and thereby avoid expensive and/or litigable misunderstandings).    General Manager Pace also noted NRCS was our funding partner and was giving us credit as part of our matching contribution to the extent of 65% of these costs.  A motion was made by Le Smith to approve the Change Orders and to direct the General Manager to sign additional Change Orders as necessary for the final design.  This motion was seconded by Ty LeSueur thereafter this matter was unanimously approved.

The next item of business (called out of order) was the Board Member and General Manager reports.  General Manger Pace noted this was an election year and President Dobson had two (2) years remaining on his term, but Board Members Smith and LeSueur were up for election this year.  General Manager Pace stated he would be getting back to the District to determine the appropriate time to call for the election and there would be two (2) seats subject to elections for a four (4) year term.  The District elections by State statute are held on the first Wednesday in October.

General Manager Pace also stated that as in his report we were looking to have a special meeting within the next few weeks in mid March to give a status update and hopefully be in a position to award the contract for the construction and rehabilitation of the Dam.  

The next item of business was other business that may come before the Board, there was no other business.

General Manager Pace went back to agenda item No. 9 which discussion and approval of the District President to execute the documentation necessary for the donation of real property rights from LeSueur Investments and others to the Magma Flood Control District.  Due to the fact this involved a donation of land rights and a modification of existing easements and a construction right of way easement Board Member LeSueur excused himself and did not participate in these proceedings.  General Manager Pace stated he had an interest as a Member of one of the limited liability companies involved in this matter and he excused himself and did not present or participate in this discussion.  The discussion was thereafter led by Stephen Cooper the District Attorney.  Initially the District Attorney noted because this matter is a donation it was debatable whether Board Member LeSueur and General Manager Pace had a direct conflict of interest under Arizona law.  However, both Board Members LeSueur and General Manager Pace decided to declare a conflict of interest and not participate in this matter.  

The Magma Flood Control District was created in approximately 1963 and the District received at its creation various legal rights to use portions of land to convey flood water as well as other uses involved with maintaining the Dam.  Recently, the District initiated a condemnation action to acquire from the LeSueur group through eminent domain a strip of land which was located between the existing fencing and the section line running on the western boundary of the existing Magma channel.  Additionally, it sought a permanent easement on two (2) parcels one of which was approximately 22 feet wide extending in an east/west direction from the land owners eastern property line in to the landowners property.  The second parcel was an additional 22 foot wide strip of land extending in a north/south direction on the landowners eastern property line.  The District also sought a temporary construction easement at various locations needed to construct the improvements to the upper Magma channel.  The LeSueur and others properties were appraised by Doug Estes and his research derived an estimated appraisal value of these lands to be approximately $9,575.00 dollars.  Rather than accepting compensation from the District the LeSueur property owners agreed to waive their rights to receive compensation in exchange for the District to do the following:

1.
Quit claim a strip of land that is 33 feet from the section line.  It was noted the District had rights to the use of this strip of land pursuant to the creation of the Flood Control District.  However, only a portion of the strip of land had been historically used by the District and this land was only the area now needed by the District to effectuate the improvements to the upper Magma channel as proposed in the construction plans.  

2.
The LeSueur group proposed to convey fee title to the District to a portion of this strip of land that lies between the existing fence and the section line and the balance of the strip of land that was not needed would be conveyed by quit claim deed from the District to LeSueur.  It was noted due to a survey error portions of the Magma Flood Control fencing encroached in these areas and because of the placement of the fence this strip of land in places was rendered unusable to the landowner.  

3.
The LeSueur group also requests the existing easement on the property be exchanged to the District for a new easement which states the existing rights to improve the property as well as various changes to the temporary construction easements which would allow the construction of the Dam and the repair of the upper magma channel.  
It was noted at the creation of the District in 1963 the exact magnitude to the scope of the existing right-of-way and flood retention easements were not known.  Due to the fact the Dam has been in operation for almost fifty (50) years there was a determination that the easement that existed was in excess of what was currently needed and as a result of the design of the Dam repair and reconstruction that the easement needed to be quantified for purposes of giving assurances to the NRCS that the District owned all lands or had legal rights to access and utilize lands for the Dam rehabilitation and repair project.  

There being no further discussion a motion was made by Le Smith and seconded by Vinson Dobson to approve the District President to execute the necessary documents related to the donation of real property and real property rights from LeSueur Investments et al.  There being no further discussion this matter was approved.

  
There being no further business the District Meeting was adjourned at 5:20 p.m.

DATED this _____ day of March, 2011.

___________________________________

STEPHEN R. COOPER, 

District Attorney
1

